various safeguards and systems in effect at the mine to
indicate when ventilation is interrupted.  He stated that the
mine in question liberated under a million cubic feet of
methane per 24-hours, but that this will vary as conditions
change (Tr. 553-556).

When asked whether he had any doubts as to whether or
not the scoop in question would be used inby the last open
crosscut, Mr. Ritz stated that the use of the scoop varies,
and" that he had no way to determine whether it would be used
on the next shift, or whether it was used on the previous
shift.  He was only sure that it was used on the shift when
it was observed by the inspector (Tr. 558) .  Although he
denied that the scoop is used primarily inby the last open
crosscut, he conceded that it is so used at times for cleanup,
and that it is also used to haul supplies outby (Tr. 559) .
He did confirm that on the day of the inspection, the mine
was active, and that the cited scoop was the only scoop avail-
able for cleaning up at the face area (Tr. 560) .  He also
agreed that the scoop had not been "tagged out" (Tr. 561) .

When asked his view on the opening found in the equipment
by the inspector, Mr. Ritz agreed that it was not wise to
leave the condition uncorrected, that he would insure that it
was fixed if he found the condition, and he conceded that in
any permissibility violation, "Murphy's Law11 applies.  He
explained by stating that "if it can happen, it will happen"
(Tr. 565).

After careful consideration of all of the testimony and
evidence adduced here, I conclude and find that the petitioner
has established a violation by a preponderance of the evidence.
Mandatory safety standard section 75.503, requires that all
electric face equipment taken or used inby the last open
crosscut be maintained in a permissible condition. Here, the
respondent does not dispute the fact that the cited piece of
equipment was not maintained permissible.  As for the question
of whether or not it was. "used or intended to be used inby
the last open crosscut," I conclude and find that the petitioner
has established .that this was the case. Respondent's own
witness (Ritz) , admitted that the scoop was, in the normal
course of business, used inby the last open crosscut, and that
it was the only scoop available to perform cleanup of the face
areas.  Absent any evidence to the contrary, I conclude and
find that the preponderance of the evidence establishes that
the scoop in question "was used or intended to be used inby
the last open crosscut." Under the circumstances, Citation No.
2103081 IS AFFIRMED.

1688not pro-
